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August 23, 2010
Dear Mr. Hughey:
Enclosed please find the original and two copies of the Ohio Democratic Party’s complaint
against American Crossroads for violations of the Federal Election Campaign Act.
Thank you for your attention to this matter.
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Chris Redfern, Chairman
Ohio Democratic Party
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Paid for by the Ohio Democratic Party, Chris Redfern, Chairman, 340 E. Fulton Street, Columbus, OH 43215.
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OHIO DEMOCRATIC PARTY

HON. CHRIS REDFERN, CHAIRMAN

BEFORE THE
FEDERAL ELECTION COMMISSION

Chris Redfern, Chairman

Ohio Democratic Party

340 East Fulton Street

Columbus, Ohio 43215
Complainant,

V.

American Crossroads

Margee Clancy, Treasurer

1625 Eye Street NW, 6th Floor

Washington, DC 20006
Respondents.

COMPLAINT

The Ohio Democratic Party ("Complainant”) files this complaint with the Federal
Election Commission (the "FEC" or "Commission") under 2 U.S.C. § 437g(a)(1) (2010)
against American Crossrvads and Margee Clancy, Treasurer ("Respondents") for
numerous viclations of the Federal Election Campsaign Act ("FECA" or the "Act").

In two recent advisory opinicns, the FEC indicated that political committees that
only make independent expenditures may accept unlimited contributions from certain
contributors.! Following this guidance, on August 10, 2010, American Crossroads
registered as an independent expenditure political committee and assured the

Commission that it would not "make contributions, whether direct, in-kind, or via
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coordinated communications, to federal candidates or committees."? And yet, only a
week later, American Crossroads did exactly that. On August 17, 2010, American
Crossroads made a contribution in the amount of $454,341.80 to Portman for Senate
under 2 U.S.C. § 441a(a)(7)(B)(iii) and 11 C.F.R. § 109.23(a) by financing the
republication of Senate candidate Rob Portman's campaign materials. Respondents
made a contribution in excess of the limits in violation of 2 U.S.C. § 441a(a).
Furthermors, s it hms now made a contribution to a ferderal candidate, American
Crossrcads may not taka advantage of the specinl exception ta the oontrihation limits
for political committees that only make independent expenditures. Every contribution
it has received in the past and every contribution it receives in the future exceeding
$5,000 per year constitutes a contribution in excess of the applicable limit and is a
violation of 2 U.S.C. § 441a(a) for both American Crossroads and the donor. Similarly,
every contribution it has received and every contribution it receives in the future from a
corporation, union, or other normall& prohibited source constitutes a violation of 2
U.S.C. § 441D for American Crossroads and the donor. American Crossroads should be
compelled to return all prohibited contributions it has received to date and comply with
all of the provisions of the Act and the Consminsiun's regolations going forward, just
like any ather political committee timt cantrituten to federal candidatae.
A. FACTUAL AND LEGAL BACKGROUND

Following the recent court decisions in Citizens United v. FEC, EMILY's List v.
FEC, and SpeechNow.org v. FEC, the Commission issued two advisory opinions

concerning political committees that only make "independent expenditures." In both

2 See Amesican Crossroads Statement of Organization and the accempanying letter, incladed herewith as
Exhibit A.
. 9.
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Advisory Opinion 2010-09 and Advisory Opinion 2010-11, the FEC found that such
groups could accept unlimited contributions from individuals, political committees,
corporations, and labor organizations to fund independent expenditures, provided that:
(3) the committees report their contributions and expenditures to the FEC just like
other political committees, and (ii) that the committees would not make any monetary
or in-kind contributions to any candidate, political commniittee, or other orgamization.?
Panding firiure rulamaking amil ravisioss to the FEC's farms, the GQonimission staied in
both advisory opixions that independent expenditure committees sheuid submit a letter
with their initial registration statement affirming to the Commission that they would
not make any contributions to candidates or other political committees.

Following this guidance, American Crossroads registered as a political
committee on August 10, 2010, submitting the proper letter stating that it would only
make independent expenditures, would be raising funds in unlimited amounts, and
accordingly, would "not use those funds to make contributions, whether direct, in-kind,
or via coordinated communications, to federal candidates or committees."t According to
reports previously filed with the I.R.S., American Crossroads has, apparently, already
acoepted contrilnmions in excess of tho nornial limits, inrluding at least four

contributions frem individuals «f $1 million or more.5

3 FEC Adv. Op. 2010-09; FEC Adv. Op. 2010-11.

¢ See American Crossroads Statement of Organization and Letter to the FEC, dated August 9, 2010,
attached hereto at Exhibit A

8 See Justin Elliot, "Grassroots' Rove-linked group funded almost entirely by billionaires,” Salon (July 23,
2010), available at

http//www.salon.
August 18, 2010).
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On August 17, 2010, American Crossroad then spent $454,341.80 to create and
air a television advertisement in support of Ohio Senate candidate Rob Portman.6
However, almost all of the actual video footage in the advertisement was taken from a
campaign video created by Portman for Senate.” For example, the American
Crossroads advertisement shows Portman speaking to voters at a BBQ, walking in a
parade, and eating with friends and family. All of this footage comes from a video
produced, crbated, and diatributed by the Portman campaign. Presunmbly, othex
footage and images in the Amzrican Crnssroads advertisoment also comes from

Portman campaign materials.

B. LEGAL ARGUMENT

Pursuant to section 109.23(a) of the FEC's regulations, "[t]he financing of the
dissemination, distribution, or republication, in whole or in part, of any broadcast or
any written, graphic, or other form of campaign materials prepared by the candidate,
the candidate's authorized committee, or an agent of either of the foregoing shall be
considered a contribution for the purposes of contribntion limitations and reporting
responsibilities of the persan maiing the expenditure.”® When an untity pays to
distribute a eampaign's materiels, even if thoee materinls anly constitute part of a

larger ad, that payment becames a contribution.

¢ See American Crossroads, 24/48 Hour Notice of Independent/Coordinated Expenditure, filed with the
Commission on August 17, 2010, attached hereto as Exhibit B. The advertisement may be viewed here:
http/iwww.youtube com/watch?v=Cv3xKlA4vic8.

7 The Portman for Senate video may be viewed here: http://www,youtube.com/watch?v=10r6Y6cmoi4. It
includes a disclaimer which states "Paid for by Portman for Senate Committee.”

8 11 C.F.R. 109.23(a) (emphasis added); see also 2 U.S.C. 441a(aX7)(B)Gii).
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For example, in MUR 5743, the Commission admonished a political committee
for republishing a candidate's campaign materials as part of a communication, and
thereby making an excessive contribution under the Act.® In that case, the
republication was only the inclusion of a few still photographs from the candidate's
website in direct mail pieces.!® The Office of the General Counsel relied on the
Commission's Explanation and Justification of § 109.23 which "providels] an example of
reproductian of a pictune as being safficient to eomntitute a contribulion to a
candidate."!!

Here, American Crossroads republished relatively long segments of a Portman
campaign video in its advertisement. According to its own FEC reports, it then paid
$454,341.80 to disseminate the Portman campaign materials. There is no question that
this expenditure constitutes a contribution to the Portman for Senate under the plain
text of § 109.23(a). As the maximum contribution that American Crossroads could
make to the Portman campaign is $5,000 per election, Respondents have therefore
made an excessive contribution in violation of 2 U.S.C. § 441a(a).

Furtliermore, regardless of the size of the contribution it made to Portman for
Senate, American Cressroads has violated the Act because it is not pernsitted to make
any contributeons at all. Generally, under 2 U.S.C. § 441a(a)(1)(0), political cammittees
may only accept contributions from individuals up to $5,000 in a calendar year.
Political committees are also prohibited from accepting contributions from corporations
or labor organizations under 2 U.S.C. § 441b. In its recent advisory opinions, the FEC

carved out a narrow exception to these restrictions: a political committee can raise

9 See MUR 5743, Amended Certification (December 5, 2006).
10 See MUR 5748, Fizst General Counsel's Report (November 2, 2G06) at 7.
11 [d, citing 68 Fed. Reg. 442, 443 (January 2, 2003).
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funds in unlimited amounts from most sources if it makes independent expenditures
exclusively and does not make contributions in any amount to candidates or federal
political committees.!? According to its own filings with the Commission, this is the
exception under which American Crossroads is operating. That is the only reason that
it may accept million dollar contributions as recently reported. Now that it is in fact
making contributions to candidate committees under 11 C.F.R. § 109.23(a), American
Crossroads is ot permitted to accept anlimited funds or contributions from prohibited
sources. Accordingly, American Croasroads has vialated 2 U.S.C. § 441a(a)(1)(C) every
time it has accepted a contribution in excess of the limits, violated 2 U.S.C. § 441b
every time it accepted a corporate or labor contribution, and is bound by the
contribution limits and source restrictions going forward. Any donor who, either in the
past or going forward, violates the contribution limits or source restrictions has
similarly violated the Act.

C. REQUESTED ACTION

American Crossroads has violated the Federal Election Campaign Act by
republishing Portman for Senate's campaign materials, and thereby making an
excessive contribution. Furthertaore, as it ia now makicg centritmtions to federal
canflidates, American Crassraads may not raise funds in unlimitad amounts or from
impermissible sources, and has itself vinlated the contribution limit set. forth in 2
U.S.C. § 441a. These are serious violations that go to the heart of the Act. The Courts
and the FEC created a narrow exception for political committees that only make
independent expenditures, and it only took American Crossroads a week to start

abusing it. We respectfully request that the Commission investigate these violations,

12 See FEC Adv. Op. 2010-09; FEC Adv. Op. 2010-11.
-6-
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enjoin American Crossroads from further violations, order it to refund all of the
excessive contributions it has received to date, and assign the maximum fines
permitted by law. Similarly, any contributions made to American Crossroads in the
future in excess of $5,000 or from a corporation, labor organization, or other prohibited

source should be investigated and both American Crossroads and the donor should be

held to account for violating the Act.

Ohio Defmocratic Party
340 Eagqt Fulton Street
Columbus, Ohio 43215

SUBSCRIBED AND SWORN to before me this J ] _day of 4ysrcr_, 2010.

RIORRL

Notary Public

My Commission Expires: U pavIo L. DUFFEY
Nctzry Public, State cf Chio
1ty Commiszicn his no Exgiration Dzt
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RECEIVED
FEC MAIL CENTER

I0AUG 10 AMi0: 08

American Crossroads

1401 New York Avenue, NW
Suite 1200

Washiagton, DC 20005

August 9, 2010
Federal Election Commission

999 E Street, NW
Washington, DC 20463

Re: Form 1, Statement of Organization—Uglimited Contributions
To Whom It May Concern:

This committee intends to make independent expenditures and, consistent with the U.S. Court of
Appeals for the District of Columbia Circuit decision in SpeechNow v. FEC, it therefore intends to
raise funds in unlimited amounts. This committee will not use those funds to make contributions,
whéther dirdct, in-ithul, ar via coordinuiéd cormuindontions, s federié candidsies or commitiees.

Respectfully submisted,

M
T
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FEC Form1 (Revised 02/2009) ) ‘ . ) Puge 2
5. TYPE OF COMMITYEE (Check One)
Candidats Comatiitie:
@ ! i Thiacommitesis 8 principsl csmpaign commities. (Compiets the candidate information below.)

®) This commitiee Is an authorized commiies, and is NOT a principal campaign commities. (Compiste the cendidens
information below.)
Name of .
Candiiate Ly 0 -llI,.lLIIlJIILl_l‘flllllIlilIIIllll
Candidste LTt Office s .. : State
Party Affillstion TR Sought: . Houss ' Sensle . President ;
{© ‘ Tids commitise supports/opposss onfy one candidate, and is NOT an suthorized committes.
Name of .
Candidate u..l-'llLLI_LL_l:!J_I"_llII!!||ljl'LlJJ4l
Party Commities: . '
@ . Thiscommitieslsa P ... .7 (orsubordinels) commitssefthe - . - m;M
Poitical Action Committes (PAC):
(© . Thiacommites is a separste segregated fund. (Identty connected organization on ine 8.) its connecied orgentzation is a:
;' Comoration .+ Comorstion wio Cephat Stack  Labor Organization
. Membarship Organization “”. Trade Assocation ¢ Cooperative

[ —

o . " in addition, this commiltes |s & Lobbylst/Registrant PAC.

x MMWMMmmm and is NOY a separate segregeted fund or perty
mu,mmlm

f_ ', in addition, this commitiee is @ Lobbylst/Registrant PAC.

" in addition, this commitiss is & Leadership PAC. (identlly sponsor on iine 6.)
Joint Fundraising Representative:

¢ This commisus colisits Con/tutions, pays fundrsteing expenses «nd dilburses net proceeds for o or more poiicel
@ *  commitisss/organizations, st least one of which is an suthorized commities of a faderal candidats. *
i3 This commites collects contribulions, pays fundraising expenses mmmmmu more polliical
B C b seatorpanizations, none of which 1 an aufioriuad commities of a Jederal carididete, *

Commiises Participating ia Joint Fundraleer )
1.1-4 11111 l_llj_J!llll FEC 1D suniber :¢=

T ,
z.l-ll:"III:_ILl-IL4Lll PEC 1D number c\
.- ' .
..II_JILJlll:-iJI'IIlIJll FEC 1D number 'c_'
kL <

‘_I___|||l.-_jL]___jJ_]4L11.l|4| FECDnumber ©C°
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FEC Form 4 (Revised 02/2009) Paged
Wirite or Type Conemities Name

Amwrican Crezaroads

6. Name of Any Connectad Organization, Affiiisiad Committne, Joint Fundraising Representative, or Leadership PAC Sponsor

l “9"41;-11 S 1 N O RS N O PO N [ O IO O O N SNDICUUN NN N DU IS N N N YO N N NN N N |
lL._":}lll?'LJllJ'IJ"LIILIIlJllJlJIJIIIII_LIII'
mm LIJLII_ILLLIIJIAI4J LJlLllyllllilJ.JJ
L; U N TN VRN TR WS N (SN T TS TN TN [ NN U N U VNN LI PO U [ONOR VN N - | IJ
lL.'JllllJl_llllLlJ IJ llJ l!Jlll-‘lllJ
CniYA STATEA 2P CODE A
Relationship:

=asg
] ]

;' l Connecied Organizstion [y Aflilsled Commitie ; %mr«mm ;'__i' Loadership PAC Sponsor

7. Custodien of Resords: Identify by name, address, (phona number — optional), and position of the person In
possession of Commities books arxi records.

Full Neme Immlle'LulLleJLLngjl14111||_|_|J_|J
Mailing Address 1401 New York Ave., NW
Sulte 1200
Washington DC 20006 -
Tile or Posltion ¥ GITYY A STATEA 2P CODE A
Tressurer Tolsphonerumber _T703 - 988 - 6167

8. Tmesurer: List the name end address (phone number — optional) of the treesurer of the commilies; and the
. name and address of eny designated agent (e.g., assistant treasurer).

o Tramaer _Marges Clancy
Maling Addrens 1401 Now York Ave., NW
Sulle 1200
Washington DC 20008 -
Title or Position ¥ crnya STATEA TP CODE A
Treasurer Telaphone aumber ™R _ W% _ 67
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Page 4
Full Neme of
Oesignated
Agent
Mailling Address
Title or Position ¥ cnva STATE & 2P CODE A
Telephone number - -

8. Banks or Other Depositories: mdm«mmmmﬁnhmmmmmm

safely doposh boxes or mainteins funds.
Name of Bank, Depository, etc.

O T I T O S I I Y |

| Y I S U

CR |

N I

Maiing Address 'n'ols‘nnl- Lbbd s hogs a1y bt gt ittt
i lIllillllll_L‘lIJ_lllLlull'lllll]
!W-JJllllllLll_jJ '_‘_Y_' I__llWI"i_LIII

CnY & STATEa ZPCODE o

" Name of Bank, Deposiory, etc.

lllllllllllll‘i'LnLLILllLLJliJil,_L_lLJ_III

Nialing Address ll}-lllIl:"ll'nllIlJ!lL_LLl_LIIIJ(J
|llJllllI llll:J|IullllJ_lllJlLlllJ
'i||||||||l|414||||| LeJ b._L..l_..L.l"\_l_.l_l_l

CnY & STATEq ZPCODE A
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08/17/2010 16 : 22

American Crossroads

1401 New Yark Ave NW

Suite 1200

Washington oc 20005

FEC ID do. C00487363 24-Hour Notice X 48-Hour Natice
SCHEDULE E (FEC Form 3X) PAGE OF 1,9
ITEMNZED INDEPENDENT EXPENDITURES FOR LINE 24 OF FORM ax

NAME OF COMMITTEE (In Full)
American Crossroads

FEC IDENTIFICATION NUMBER

Nama: &f Feytaral Canciglate supported or Opposed by expenditure:
Rob Portman

C
Check if M-hour na'c. X “_mr notlce 000487363
Full Name (Last, First, Middie, initial) of Payee Date
Cicero Media o8 ' "17 ' " 2010
'Mailing Address Amount
treet NW
oo 1434180
City State 2ip Code -
Washington DC 20006 Office Sought: House State: _ OH
X Senate District:
Purpose of Expenditure ] e
. . Category/ Presidential
el media pro- 004
Soptsion pro Type

Check One: x Support Oppoze

Calemiar Year-To-Tate Per Election

Disbursement For: Primary X General 2010
Other (specifyt :

Nama of Federal Candidate supported or Oppased by expenditure:
Rob Portman

for Office Bougn 454341.80 TranssctioniD: SE.4105
Full Name (Last, Ficst, Middle, initial) of Payes Date
MM 2 o v
Malling Address Amount
g;”i;ef;;irsmonl e 440000.00
City State Zip Code
Towsoo MD 21286 Office Sought: ~ House State: _ OH
X Senate District:
Purpose of Expenditure ) S
TV/media placement °"°°Tm°'y‘ 004 Presidential

CheckOne:  yx Suppont Oppose

Calendar Year-To-Gate Per Election

454341.80
for Office Sought

Disbursement For: Primary X Goneral 2010

Other (specify) :
Trensaction ID: SE.4106

(a) SUBTOTAL of Remized Independent Expenditures

{b) SUBTOTAL of Unitemized Independent Expenditures ...........

(c) TOTAL independent Expenditures

454341.80

454341.80

committes) any political party commitiee or its agent.

Signature

Under penalty ol perjury | cettiy that ibe independent aigmadiares reported herein were not made in cooperation, consultation, or concert with,
or a the request or supgestion of, any candidale or authorized committes or agent of either, or (if the reporting entity is not a political party

Marges D. Ciancy ‘08
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